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In this thesis, the author makes a research into the conception, the constituent 
elements and the categories of recidivist system in China. Meanwhile, the author puts 
forward the legal determination of recidivist and points out the shortcoming of present 
recidivist system and offers some suggestions for perfecting the recidivist system. The 
thesis is divided into five parts. 
Ⅰ The author introduces the conflicting ideas of the conception of recidivist in 
the theoretical fields of criminal law in China and foreign countries. At the same time, 
the author points out that recidivist is a multi-level conception and introduces the 
changes of the conception of recidivist in the ancient times, the formation of recidivist 
system in the modern times and the establishment of recidivist system in the present 
times. 
Ⅱ In the second part, the author introduces the categories of recidivist system. 
Based on the difference of the legal carriers, the recidivist is divided into recidivist for 
the general rules and recidivist for the branch rules, the legal code recidivist and 
special criminal law recidivist, legal recidivist and judicial recidivist. Based on the 
difference of the legal modes, the recidivist is divided into single general rules 
recidivist, single branch rules recidivist and mixed recidivist. Based on the difference 
of constituent elements, the recidivist is divided into common recidivist, special 
recidivist and mixed recidivist. 
Ⅲ In the third part, the author outlines the different legal examples in different 
countries in the world on the constituent elements of common recidivist and special 
recidivist such as the times of crime, time, degree of crime, subjective facts and other 
elements. At the same time, the author puts forward some viewpoints on these 
problems. 
Ⅳ In the fourth part, the author discusses the conflicts between old criminal 
code and new criminal code in China and the determination of recidivist for the case 
where a person commits intentional crime after completion of the probation, during 
the period of parole and the determination of recidivist in the concurrent punishment 














the different scopes of law. 
V In the fifth part, the author discusses the shortcoming of the present recidivist 
system in china and puts forward several suggestions for perfecting china’s present 
recidivist system. The author points out the following shortcomings of the present 
recidivist system. 1. The scope of special recidivist is too small. We should add drug 
crime、smuggling crime into the crime of special recidivist. 2. The criminal code only 
stipulates the crime of working unit but has not the stipulation of recidivist crime of 
working unit. This violates the legal spirit of criminal legislation. We should add 
working unit recidivist into the criminal code. 3. The criminal code stipulates that 
minors can be recidivists, which violates the spirit of the criminal code and the 
protection of minors. We should stipulate that minors can not be recidivists in the 
criminal code. 4. The crimal code stipulates that recidivists can not be paroled. This is 
not scientific and reasonable. We should stipulate that recidivists can be paroled but 
the conditions may be more strict. 5. The stipulation of article 65(the punishment is 
finished or remitted) is easy to be misunderstood. It should be revised as “the main 
punishment is finished or remitted”. 
 













目  录 
 
目  录 
 
前  言 ··················································································································· 1 
第一章  累犯制度概述 ················································································· 2 
一、累犯的概念 ···························································································· 2 
二、我国累犯制度的立法变迁 ······································································ 3 
第二章  累犯制度的类型 ············································································ 7 
一、基于法律载体的类型 ·············································································· 7 
二、基于立法模式的类型 ·············································································· 8 
三、基于构成要件的类型 ············································································ 9 
第三章  累犯成立的条件··············································································· 11 
一、普通累犯的构成要件 ············································································ 11 
二、特殊累犯的构成要件 ·············································································· 19 
第四章  我国累犯的司法认定 ··································································· 22 
一、新旧刑法冲突时累犯如何认定 ······························································ 22 
二、缓刑考验期满后又故意犯罪是否构成累犯 ··········································· 24 
三、假释考验期满内又故意犯罪是否构成累犯 ··········································· 27 
四、不同法域之间的累犯认定问题 ······························································ 28 
五、数罪并罚时的累犯认定问题 ·································································· 30 
第五章  我国累犯制度的不足及其立法完善 ·········································· 33 
一、我国现行累犯制度的主要缺陷 ······························································ 33 
二、完善我国现行累犯制度的若干建议······················································· 41 
结束语 ··················································································································· 47 
附  件 ··················································································································· 49 
参考文献··············································································································· 55 





























Foreword ·············································································································· 1 
Chapter 1  General introduction of recidivist system ························· 2 
1. The conception of recidivist ········································································· 2 
2. The legal changes of recidivist system in China ··········································· 3 
Chapter 2  Categories of recidivist system·············································· 7 
1. Category based on legal carriers··································································· 7 
2. Category based on legal modes ···································································· 8 
3. Category based on constituent elements ······················································· 9 
Chapter 3  Condition of the establishment of recidivist ····················· 11 
1. Constituent elements for the common recidivist··········································· 11 
2. Constituent elements for the special recidivist·············································· 19 
Chapter 4  The legal determination of recidivist in China ················ 22 
1. The determination of recidivist when New Criminal Code conflicts with  
Old Criminal Code ··························································································· 22 
2. The determination of recidivist for the case where a person commits  
intentional crime after completion of the probation·········································· 24 
3. The determination of recidivist for the case where a person commits  
intentional crime after the period of parole······················································· 27 
4. The determination of recidivist in the different scopes of law ······················ 28 
5. The determination of recidivist in the concurrent punishment for the several 
crimes··············································································································· 30 
Chapter 5  The shortcoming and legal perfection of recidivist 
system in China ······································································· 33 
1. The chief shortcoming of the present recidivist system in china··················· 33 
2. Several suggestions of perfecting China’s present recidivist system ············ 41 
Conclusion ··········································································································· 47 
Appendix ·············································································································· 49 





























前  言 1
 






















累犯制度若干问题研究  2 
 




























































































































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
